
I. Introduction
For the first time in over 25 years, the North Dakota Supreme Court has addressed the important issue of an insurance 
agent’s duty to its customers when obtaining insurance coverage for them. In APM, LLLP v. TCI Insurance Agency, Inc., 2016 
ND 66, -- N.W.--, the North Dakota Supreme Court affirmed a summary judgment ruling in favor of TCI Insurance Agency, 
dismissing the negligence claims of a customer. 

The decision is important in reaffirming that the duty of an insurance agent in North Dakota continues to be governed by 
the “Rawlings” standard of care, first adopted in 1990,  which “requires an insurance agent to exercise the skill and care which 
a reasonably prudent person engaged in the insurance business would use under similar circumstances.”  (See Rawlings 
v. Fruhwirth, 455 N.W.2d 574, 577 (N.D. 1990)).  Specifically, an agent is required only to procure the insurance requested by 
the customer and has no duty to procure additional insurance without a specific request to do so, even if the agent knows it is 
available. 

This decision is also important to Minnesota insurance professionals, as the Rawlings standard of care was adopted in North 
Dakota based upon the seminal Minnesota Supreme Court case of Gabrielson v. Warnemunde, 443 N.W.2d 540, 543 (Minn. 
1989). 

The APM case, thus, in 2016, reaffirms the vitality of the Gabrielson and Rawlings standard of care, adopted in Minnesota and 
North Dakota over twenty-five years ago.

II.  The Facts of the Case
APM, a property management company, sought a builder’s risk insurance policy from TCI Insurance Agency for an apartment 
building under construction in Fargo, North Dakota. One policy presented to APM, from Philadelphia Insurance Company, 
covered lost rent and other “soft costs,” such as interest. APM also received a quote from a different insurance agency for 
another policy from Travelers Insurance Company, which was cheaper than the Philadelphia policy. The Travelers policy 
did not have coverage for lost rent and soft costs. When presented with the two options, APM chose the cheaper Travelers 
policy, and directed the TCI agent to procure that policy.

With the Travelers insurance in place, there was a fire at the apartment construction site that delayed the opening of the 
apartment building for five months. APM filed a claim under the Travelers policy for damages caused by the fire, including 
lost rent and interest charges. Travelers paid the property damage portion of the claim, but denied the claim for lost rent 
and interest because its policy did not provide coverage for those items. 

III.  The Court Case and the Appeal
APM sued TCI, alleging TCI was negligent for failing to offer APM a policy endorsement that provided additional coverage 
for lost rent and soft costs. TCI denied liability and moved for summary judgment, claiming that APM did not request the 
additional coverage for lost rent and soft costs and that TCI was not required to offer the additional coverage to APM. 

The District Court in Fargo, North Dakota, granted TCI’S motion and held that TCI “exercised the skill and care of a reasonably 
prudent” insurance agent. The Court also found that there was no “special relationship” creating a heightened duty for the 
agent. 

The North Dakota Supreme Court agreed, finding that APM instructed the agency to buy the specific Travelers builders risk 
policy that did not have coverage for “soft costs,” and APM did not ask for additional coverage. In other words, TCI procured 
the insurance requested by its customer and had no further obligation. As a result, the entire lawsuit and the entire claim 
against the agent were dismissed.
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IV.  The Benefits of the Decision for Insurance Agents in North Dakota and Minnesota
When a loss is not entirely covered by an insurance policy, customers may, and often do, try to seek additional coverage by 
claiming that the agent was negligent and failed to properly advise as to other available coverage. This issue was addressed 
by the Minnesota Supreme Court in 1989 and the North Dakota Supreme Court in 1990. Since then, these claims have 
persisted and even increased, with little or no guidance from the states’ respective appellate courts. 

The APM decision puts any doubt about the duties of an agent to rest, coming down squarely on behalf of the agent, finding the 
only obligation was to place the coverage requested and nothing more.  

The customer and his attorney attempted to take advantage of an exception to the rule, claiming a “special relationship.” 
Such a “special relationship” is rarely found by the courts, but could be present if there is a long-standing relationship with 
the insured relying on the expertise of the agent. APM is instructive on this point, because while the customer testified that 
it “relied” on the agent, the Court stated that this reliance alone did not create a “special relationship.” 

There are a number of lessons to be drawn from this decision, equally applicable in Minnesota and North Dakota, as follows:

•	 Be aware of the legal duty of an agent to “exercise the skill and care of a reasonably prudent insurance agent,” and by 
that, an agent must be careful to procure coverage requested by a customer.

•	 Generally, an agent’s duty is to act in good faith and follow the instructions of its customer.

•	 APM reaffirms that the Rawlings and Gabrielson standard of care remain intact in North Dakota, with direct implications 
on Minnesota.

•	 An agent should pay attention to any special circumstances of its customer, such as a long-standing relationship, 
lack of sophistication, or other factors that would indicate a “more than usual” reliance upon the agent for advice in 
procuring insurance.  

•	 An agent should document the file and communicate clearly with the customer and the insurance company when 
procuring insurance. Keep track of what the customer has asked for, and make sure it is clearly communicated and 
documented.

By being aware of standard of care, an agent can offset potential negligence claims and minimize risk. 


